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The Governor of California
President pro Tempore of the Senate
Speaker of the Assembly

State Capitol

Sacramento, California 95814

Dear Governor and Legislative Leaders:

As requested by the Joint Legislative Audit Committee, the California State Auditor (state auditor) presents
this audit report concerning whether the California Department of Toxic Substances Control (department)
has an effective process for recovering costs from responsible parties for cleanup and oversight actions the
department takes in response to hazardous waste and substance contamination.

This report concludes thatlong-standing shortcomings with the department’s recovery of costs have resulted
in millions of dollars in unbilled and billed but uncollected cleanup costs (outstanding costs) dating back
to 1987. Specifically, the department has acknowledged problems with inadequate procedures, incomplete
documentation, and misclassification of certain sites in its database. These issues are so pervasive that the
department has not yet determined the exactamount it may be able to recover. The department’s spreadsheet
for tracking projects with outstanding costs as of March 2014 shows that it has over 1,600 projects totaling
almost $194 million in outstanding costs, of which nearly $142 million was unbilled and almost $52 million
was billed but uncollected. The department has created a work plan to conduct a comprehensive evaluation
of its outstanding costs and has made progress in resolving the accuracy of the information related to its
outstanding costs. However, according to a senior staff counsel, the department is currently evaluating
whether to revise its work plan to extend the target completion dates for some of its evaluative tasks until
June 2016. Furthermore, the department may not be able to recover all of its outstanding costs due to
several factors, such as when the federal and state statutes of limitations (statute of limitations) for cost
recovery have expired on projects. The department’s preliminary determinations indicated that the statute
of limitations has expired for 76 projects with a total of $13.4 million in outstanding costs, which the
department may not recover.

In November 2013 the department established updated cost recovery procedures in accordance with its
work plan goals. However, we found several areas in which the department could better maximize its cost
recovery efforts. Specifically, the department still lacks processes for tracking and monitoring the statute of
limitations on contaminated sites and for tracking the progress and resolution of its settlement agreements.

Further, the department uses various methods to facilitate its recovery of cleanup costs associated with
contaminated sites, such as entering into payment plans with the responsible parties or working with the
California Office of the Attorney General to pursue litigation. However, the department has not consistently
used some of these methods to ensure that it maximizes the recovery of costs from responsible parties. For
example, the department has not always consistently issued collection letters to responsible parties that are
delinquent in their payments or recorded liens on the properties of responsible parties.

Respectfully submitted,

ELAINE M. HOWLE, CPA
State Auditor

621 Capitol Mall, Suite 1200 Sacramento, CA 95814 916.445.0255 916.327.0019 fax www.auditor.ca.gov
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Summary

Results in Brief

The California Legislature required the California Department

of Toxic Substances Control (department), within the California
Environmental Protection Agency, to have general administrative
responsibility for overseeing the State’s responses to spills or
releases of hazardous substances, and for hazardous waste disposal
sites that pose a threat to public health or the environment. The
department generally conducts this work under the authority of
the Carpenter-Presley-Tanner Hazardous Substance Account

Act and the Hazardous Waste Control Act. State law provides

the department with the authority, procedures, and standards to
investigate, remove, and remediate contamination at sites;

to issue and enforce a removal or remedial action order to any
responsible party; and to impose administrative or civil penalties for
noncompliance with an order. Federal and state law also authorizes
the department to recover costs and expenses it incurs in carrying
out these activities.

Long-standing shortcomings with the department’s recovery of
costs have resulted in millions of dollars in unbilled and billed
but uncollected cleanup costs (outstanding costs) dating back to
1987. Specifically, the department has acknowledged problems
with inadequate procedures, incomplete documentation, and
misclassification of certain sites in its database. These issues are
so pervasive that the department has not yet determined the
exact amount it may be able to recover. As of March 2014 the
department’s spreadsheet for tracking projects with outstanding
costs shows that it has 1,661 projects totaling almost $194 million
in outstanding costs, of which nearly $142 million was unbilled and
almost $52 million was billed but uncollected.! These outstanding
costs were incurred between July 1987 and December 2013.

The department has created a work plan to conduct a
comprehensive evaluation of its outstanding costs. Specifically, the
department grouped its outstanding costs into various categories
for evaluation to determine the extent to which it could collect
those costs. As a result of these efforts, the department has made
progress in resolving its outstanding costs. The accuracy of the
information related to projects with outstanding costs will continue
to improve as the department evaluates the projects and adjusts

T The department’s tracking spreadsheet contained 8o duplicate project entries due to instances
where it included a separate record for projects that had both unbilled and billed but uncollected
costs. Some of these duplicate entries crossed over into different project categories. Because we
were unable to determine which duplicate entries to remove in certain instances, we elected to
leave them in both project categories.
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Audit Highlights . . .

Our audit of the California Department
of Toxic Substances Control (department)
highlighted the following:

» Long-standing shortcomings with the
department’s recovery of costs have
resulted in unbilled and billed but
uncollected cleanup costs (outstanding
costs)—as of March 2074 the
department has 1,661 projects totaling
almost $194 million in outstanding costs.

« Nearly $142 million was unbilled
and almost $52 million was billed
but uncollected.

« These outstanding costs were
incurred between July 1987 and
December 2013.

» The department has made progress in
resolving the accuracy of information
related to projects with outstanding
costs. However, it may extend the target
completion dates for some tasks until
June 2016.

» The department may not be able to
recover all of its outstanding costs
due to several factors—preliminary
determinations indicated that the federal
and state statutes of limitations have
expired for 76 projects with a total of
$13.4 million in outstanding costs.

» Despite updating its cost recovery
procedures, we found several areas
in which the department could better
maximize its cost recovery efforts.

» The department has not consistently used
some of its methods—such as issuing
collection letters or recording liens on the
properties of responsible parties to ensure
that it maximizes cost recovery.
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outstanding costs in its Cost Recovery Billing System (billing
system) or initiates cost recovery efforts in accordance with its work
plan procedures. However, according to a senior staft counsel, the
department is currently evaluating whether to revise its work plan
to extend the target completion dates for some of its evaluative
tasks until June 2016, to correspond with the expiration of the
two-year terms of the 14 new cost recovery positions approved in
the fiscal year 2014—15 budget.

The department may not be able to recover all of its outstanding
costs due to several factors, such as when the federal and state
statutes of limitations (statute of limitations) for cost recovery have
expired on projects. The department’s preliminary determinations
indicated that the statute of limitations has expired for 76 projects
with a total of $13.4 million in outstanding costs, which the
department may not recover. The outstanding costs also include
$73 million for projects involving litigation and bankruptcy. For
these projects, the department will not know how much, if any, it
could recover of the $73 million in outstanding costs until the legal
process concludes for each of the project sites.

In November 2013 the department established updated cost
recovery procedures, and it conducted trainings in February

and March 2014 with department staff in accordance with its

work plan goals. The updated procedures we reviewed contain
additional controls that, if followed, could prevent another buildup
of outstanding costs. However, we found several areas in which
the department could better maximize its cost recovery efforts.
Specifically, the department still lacks processes for tracking and
monitoring the statute of limitations on contaminated sites and for
tracking the progress and resolution of its settlement agreements
to ensure that department staff can verify they have updated
information. Additionally, it did not always properly implement its
new procedures related to responsible party searches. Although the
number of instances we tested was limited because few projects
had been processed using the new procedures as of May 2014,

our review found that the department complied with three other
updated procedures.

Further, the department uses various methods to facilitate its
recovery of cleanup costs associated with contaminated sites,

such as entering into payment plans with the responsible parties

or working with the California Office of the Attorney General to
pursue litigation. However, the department has not consistently
used some of these methods to ensure that it maximizes the
recovery of costs from responsible parties. Specifically, the
department has not always consistently issued collection letters

to responsible parties that are delinquent in their payments or
recorded liens on the properties of responsible parties. Additionally,
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increasing the interest rate charged on billed but delinquent
unpaid amounts may improve the timeliness of collections from
responsible parties. State law requires the department to charge
interest for invoices not paid within 60 days at a rate equal to
the rate of return earned on investments in the State’s Surplus
Money Investment Fund (SMIF). However, the SMIF interest
rate is substantially lower than the interest rate charged for late
payments by other state entities, such as the California State
Board of Equalization (BOE). For example, for the quarter ending
June 30, 2013, the SMIF interest rate was 0.246 percent, while
the BOE interest rate was 6 percent for the same period. As long
as the SMIF interest rate remains low, there is less incentive for
responsible parties to make payments on time.

Although the financial planning and business manager stated that
the department is planning to rely on the Financial Information
System for California (FI$Cal) to replace its current billing system,
there are uncertainties about whether the department will

have accurate data to load into the new system by the July 2015
implementation date. The department is still in the process of
evaluating projects with outstanding costs in its billing system,
and according to a senior staff counsel, the department is currently
evaluating whether to revise its work plan to extend target
completion dates for some of its evaluative tasks until June 2016.
Until the department determines when it will finish evaluating
these projects, it cannot ensure that it will be able to load accurate
information into FI$Cal.

Recommendations

To ensure that it maximizes opportunities to recover its costs, by
January 2015, the department should develop a reporting function
in its project management database to track and monitor the statute
of limitations expiration dates for its projects.

To improve the accuracy of the outstanding costs in its billing
system, by January 2015, the department should establish a process
to track its settlement agreements to ensure that department staff
can verify they have updated information.

To ensure that it maximizes the recovery of its costs from responsible
parties, by October 2014, the department should do the following:

+ Develop written procedures for updating and monitoring its
collection letter process.

+ Update policies and procedures for using liens.

August 2014
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To improve the department’s efforts to promptly recover its costs,
the Legislature should revise state law to allow the department to
use a higher interest rate assessed on late payments. For example,
the department could be allowed to use an interest rate similar to
that used by the BOE.

To ensure that it loads only accurate billing data into FI$Cal, the
department should continue evaluating projects with outstanding
costs in its billing system to meet the July 2015 implementation date.

Agency Comments

The department concurred with the audit findings and plans to
implement the recommendations.
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Introduction

Background

The potential public health and environmental harm that can

be caused by various hazardous substances used in industrial,
manufacturing, and other processes has drawn widespread
national attention. Information provided by the U.S. Environmental
Protection Agency (U.S. EPA) advises that over the next several
decades, federal, state, and local governments and private
industry will commit billions of dollars annually to clean up sites
contaminated with hazardous waste and petroleum products from
a variety of industrial sources. A U.S. EPA report projects that as
many as 355,000 contaminated sites will require cleanup over the
next 30 years and that the cost of this cleanup may amount to as
much as $250 billion.

Hazardous substance is a broad term that includes many chemicals
and materials that present an imminent and substantial danger

to public health or welfare. Improper use and disposal of these
products can result in hazardous waste. According to the U.S. EPA,
hazardous wastes or substances are potentially hazardous to human
health or the environment when they are improperly managed.
They possess at least one of following characteristics: ignitability,
corrosivity, reactivity, or toxicity, or they appear on special

U.S. EPA lists.

The California Legislature required the California Department

of Toxic Substances Control (department), within the California
Environmental Protection Agency, to have general administrative
responsibility for overseeing the State’s response to spills or
releases of hazardous substances, and for hazardous waste disposal
sites that pose a threat to public health or the environment. The
department generally conducts this work under the authority of
the Carpenter-Presley-Tanner Hazardous Substance Account Act
(act) and the Hazardous Waste Control Act. The act is intended

to provide compensation for out-of-pocket medical expenses and
lost wages or business incomes resulting from injuries caused by
exposure to hazardous substances, and to make available adequate
funding to meet federal requirements that California pay 10 percent
of cleanup costs for federal Superfund sites and 100 percent of the
operation and maintenance costs after cleanup is complete. State
law authorizes the department to conduct investigations, to remove
and remediate hazardous waste spills, and to recover the costs it
incurs in undertaking these activities from the parties responsible
for the contamination.
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To achieve these goals, state law outlines steps to ensure the timely
and cost-effective cleanup of hazardous substance release sites.
Further, state law provides the department with the authority,
procedures, and standards to carry out the investigation, removal,
and remediation of contaminated sites; to issue and enforce a
removal or remedial action order to any responsible party; and to
impose administrative or civil penalties for noncompliance with

an order. Federal and state law also authorizes the department to
recover costs and expenses it incurs in carrying out these activities.

At the federal level, the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA, sometimes
called the federal “Superfund” law) gives the federal government
and the department the authority to identify and investigate

sites that need cleanup, to clean up contaminated sites or direct
responsible parties to do the cleanup themselves, and to impose
liability on responsible parties by requiring them to pay for the cost
of cleanup. CERCLA defines liable parties as current owners and
operators of a facility, former owners and operators of a facility

at the time of disposal, persons who arranged for treatment or
disposal of hazardous substances, and transporters of hazardous
substances who selected the disposal site. A person who falls within
the definition of one of these classes may be held liable under
CERCLA. The department provided a summary of cost figures
showing it had spent $1.8 billion between 1987 and March 2013
overseeing or actively cleaning up contaminated properties
throughout California.

The Department’s Cost Recovery Process

The department can recover its costs through various means,
depending on how the site was brought to its attention. For
example, other agencies refer sites to the department, which then
screens and investigates the site. If necessary, the department
determines which parties are responsible for the contamination and
either enters into a voluntary agreement or issues an enforcement
order naming the responsible party or parties as respondents.

The Figure presents a general overview of the department’s cost
recovery process as of November 2013.
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Figure
General Overview of the California Department of Toxic Substances Control’s Cost Recovery Process as of
November 2013

Site Identification
Sites generally come to the California Department of Toxic Substances Control’s (department's) attention through the following ways:

- < <" ~N
ﬁ Referrals by other agencies, other E The process used when an B Proposed for or listed on the federal
programs within the department, applicant desiring state Superfund list by the U.S. Environmental
or third-party complaints. oversight of its cleanup project Protection Agency (U.S. EPA).
applies for one of the State’s
voluntary cleanup programs.
( . . )
Referrals and Complaints Voluntary Cleanups Federal Superfund List Sites
The department screens or The department enters into a Sites identified by the U.S. EPA on the federal
investigates a site to determine voluntary agreement. Superfund list are designated as either responsible
whether its involvement is necessary. party-lead sites or fund-lead sites. )
v v A 4 \ 4
v
(Responsible Party Search h Y (Responsible ) (Fund-Lead Sites
A responsible party search is the process of N Party-Lead Sites A site where the
identifying parties that may be responsible for M A site where the U.S. EPA conducts
investigating and or remediating contaminated M responsible party is the investigation
properties, or liable for response costs incurred by v conducting the and/or the
the department in investigating and or remediating M investigation and/or the cleanup work.
contaminated properties and collecting evidence M cleanup under the
to support recovery of response costs. v oversight of the U.S. EPA.
J M N\ 7 \\ J
v v v A 4
(" . . s N N
Cost Recovery Mechanism Cost Recovery Mechanism Cost Recovery Cost Recovery
The department either enters into a The department monitors Mechanism Mechanism
voluntary agreement with a responsible receipt of its costs pursuant If the U.S. EPA pursues Fund-lead sites are
party or issues an enforceable order to the voluntary agreement. responsible parties to funded by the federal
naming the responsible party or parties fund acleanupata Hazardous Substance
as a respondent(s).* federal Superfund list Superfund Trust Fund.
v 4 site, the department will These sites require a
coordinate with the 10 percent state
Invoicing Responsible Parties U.S. EPA to recover its match during the
Generally, the department recovers its response costs by billing those oversight COSt? from cleqnup phase of the
costs on a quarterly basis. The billing status of a site affects whether thosg resp9n5|ble project. The State also
an invoice will be issued during the next quarterly billing cycle. For ‘ Partles, orit can.conduct assumes 100 .percent
example, a project's status of Hold/Legal indicates that invoicing for a its own responsible of the operation and
site has been placed on hold because the department's legal office is party search. maintenance costs
handling negotiations, litigation, or other matters. after cleanup has
\been completed.

Department receives payment?
v
v v

v

The department records
payment in its Cost Recovery
Billing System.

The department sends a series of three collection letters for sites that it is actively billing and that
have outstanding balances. If payment is not received, subsequent cost recovery efforts may include,
but are not limited to, informal negotiations with the billable party, referrals to the department's
office of legal counsel and the California Office of the Attorney General for settlement negotiations
or to initiate a cost recovery action, or to record a lien against the property.

Sources: The department’s procedures issued in November 2013 and a cost recovery flow chart provided by the department.

* The department may use site remediation account funds, also referred to by the department as state orphan funds, at various points in the cleanup
process. State law authorizes the department to use these funds if the director determines removal or remedial action is necessary because an

imminent and substantial endangerment to public health or the environment exists, or the department, after reasonable effort, is unable to identify

responsible parties, or a responsible party fails to comply with an enforceable order issued by the department.
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The department incurs costs while overseeing the investigation

and cleanup of contaminated sites, and may also incur costs when
performing these tasks itself. The department’s program staff are
responsible for some of these activities, such as screening potentially
hazardous substance release sites for possible future cleanup by
responsible parties or the department, overseeing the investigation or
remediation of sites, and conducting searches for parties responsible
for contaminating the sites. The department is authorized to recover
its costs from responsible parties and has several units that have

a role in the recovery of its costs for cleaning up contaminated

sites. For example, the cost recovery billing unit is responsible for
sending invoices to parties on a quarterly basis and for recording
payments in the Cost Recovery Billing System. The department

also has a collections and resolutions unit that is responsible for
working to resolve invoice disputes with responsible parties. The
department’s office of legal counsel is involved in its collection efforts
through activities such as negotiating settlements with responsible
parties, assisting department staft in placing liens on properties,

and determining whether a site should be referred to the California
Office of the Attorney General to file a cost recovery action against
responsible parties for the department’s response costs. Although
the department investigates contaminated sites and identifies
potentially responsible parties, a court may ultimately determine who
the responsible parties are if liability is in dispute.

The department receives the majority of its funding from four main
sources; it uses this funding to protect the people of California

and the environment from the effects of toxic substances. First, for
fiscal year 2014—15, the January 2014 Governor’s Proposed Budget
(Governor’s Budget) allocated nearly $55.7 million from the Hazardous
Waste Control Account. The funding from this account comes

from fees collected by the department from entities that dispose of,
receive, generate, or transport hazardous wastes. These fees pay for
the department’s costs in administering the rules and regulations

for the disposal of hazardous wastes. Second, the Governor’s Budget
allocated $44 million to the department from the Toxic Substances
Control Account. This funding is from fines and penalties received
from responsible parties for the department to use in remedial or
removal actions at specific sites and fees from organizations that
generate, store, or conduct activities related to hazardous materials,
including hazardous waste. The department can use these funds to
respond to releases of hazardous substances, including spills and
hazardous waste disposal sites posing a threat to public health or

the environment. The department may also use the funds to pay for
costs to contract for the cleanup of sites for which no viable party

is responsible for the contamination and the cleanup of federal
Superfund sites. Third, the Governor’s Budget shows allocations to the
department of $35 million from federal funds and fourth, $21 million
from the State’s General Fund for state operations and local assistance.



California State Auditor Report 2013-122

The Department’s Estimate of Unbilled and Billed but
Uncollected Costs

In its May 2013 follow-up to its 2011 review of internal controls,
the department reported that its unbilled and billed but not
collected cleanup costs (outstanding costs) totaled $185 million
for the period of July 1987 through December 2012. Nearly a year
later, in March 2014, the department provided us with an updated
spreadsheet that it uses for tracking its projects with outstanding
costs. The updated spreadsheet, which added projects with
outstanding costs incurred through December 2013, showed that
the costs had grown to almost $194 million.

The May 2013 follow-up also noted that the department has
developed a work plan to create and implement a cost recovery
policy and procedures to maximize recovery of past, present, and
future oversight costs. The plan indicates that the department will
provide staff training on the updated cost recovery procedures

and will develop performance metrics, among other actions. The
department has also developed another work plan outlining a
comprehensive evaluation of outstanding costs, with the goal of
initiating collection efforts to the maximum extent possible. We
discuss these work plans in more detail in the Audit Results section.

It is also worth noting that the department tracks costs separately
for one project site—referred to as the Stringfellow hazardous
waste site—for which the State is the sole party responsible for
cleanup. Appropriately, the department does not include these
costs—$423 million as of March 2013—in its tracking spreadsheet
of outstanding costs, because there are no other responsible parties
to bill. The Stringfellow site is located in Riverside County, and

it operated as a waste disposal site from 1955 to 1972. In 1998 a
federal district court found the State 100 percent liable for the site
cleanup because of its negligence in investigating the site, its failure
to design and supervise construction of the site, and its delay in
undertaking cleanup activities, among other reasons. The State,
through the department, is implementing all cleanup work at the
site as well as its ongoing maintenance and monitoring.

Scope and Methodology

The Joint Legislative Audit Committee (audit committee) directed the
California State Auditor to perform an audit of the department to
determine whether it has an effective process for recovering costs
from responsible parties for cleanup and oversight actions the
department takes in response to hazardous waste and substance
contamination. We list the objectives and the methods we used to
address them in Table 1 beginning on the following page.

August 2014
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Table 1
Audit Objectives and the Methods Used to Address Them

AUDIT OBJECTIVE

METHOD

Review and evaluate the laws, rules,
and regulations significant to the
audit objectives.

For the five-year period beginning
in fiscal year 2007-08, related

to cost recovery under the
Carpenter-Presley-Tanner Hazardous
Substance Account Act, perform

the following:

a. Determine whether the California
Department of Toxic Substances
Control's (department) cost recovery
process is adequate and complies
with applicable law.

b. Verify the amount billed but
uncollected related to costs
incurred in performing oversight
and response actions, and
determine the reasons for the
inability to achieve cost recovery.

c. Verify that the department’s
assessment of interest on billed
but uncollected costs complies
with statute, requlation, and/or
policy, as appropriate.

d. Verify the amount incurred by
the department for oversight
and response, but not billed, and
determine the reasons these costs
were not billed.

e. ldentify, to the extent possible,
the entities that have substantial
unbilled or unpaid costs associated
with oversight or response actions.

Review the five-phase action plan
that the department has developed
to increase its cost recovery and
complete the following:

a. Assess whether the plan complies
with statute and regulations.

b. Recommend necessary changes or
improvements to the plan.

Reviewed relevant state and federal laws and regulations.

Reviewed selected cost recovery procedures updated in November 2013 and determined whether
they comply with state and federal law related to cost recovery.

Assessed the selected procedures’ adequacy in addressing problems contributing to the backlog of
unbilled and billed but uncollected cleanup costs (outstanding costs).

Reviewed judgmentally selected projects to determine whether staff had implemented the new
procedures correctly.

Because the department is still in the process of reviewing projects to determine the accuracy of its
amount of billed but uncollected costs, the best information available is the department’s tracking
spreadsheet updated as of March 2014. The exact amount of billed but uncollected costs changes on
a daily basis depending upon several factors, including whether collection efforts have been initiated,
payments have been received, and adjustments have been made.

Interviewed department staff to determine the reasons for projects with billed but
uncollected costs.

Obtained documentation from department staff and project files to verify the reasons why billed
costs have not been collected.

Reviewed selection of 10 invoices that had not been paid within 60 days and determined whether the
department applied the correct interest amount to past-due payments in accordance with state law.

Because the department is still in the process of reviewing projects to determine the accuracy of its
amount of unbilled costs, the best information available is the department’s tracking spreadsheet
updated as of March 2014. The exact unbilled amount changes on a daily basis depending upon
several factors, including whether the costs have been billed or otherwise reduced from the current
unbilled total.

Interviewed department staff to determine the reasons for projects with unbilled costs.

Obtained documentation from department staff and project files to verify the reasons why projects
have unbilled costs.

Reviewed the spreadsheet used by the department to track projects with outstanding costs and
identified the 15 projects with the greatest amounts of unbilled costs.

Also identified the 15 projects with the greatest billed but uncollected costs and obtained the
corresponding invoices from department staff.

Reviewed selected cost recovery procedures established in November 2013 and compared them to
relevant laws and regulations.

- Judgmentally selected and reviewed 25 projects with outstanding costs to identify issues not
addressed in the department’s work plan.

- Reviewed these projects to ascertain whether the department was taking steps to evaluate projects
with outstanding costs in accordance with its work plan.



AUDIT OBJECTIVE

c. ldentify any other actions beyond
those in its five-phase plan that the
department is taking to increase

cost recovery.

d. Identify statutory or other
impediments that may hinder

« Requested and reviewed documentation related to other actions identified.

the department’s effectiveness at

cost recovery.

4 Review and assess any other issues

that are significant to the department’s
effectiveness at cost recovery for
hazardous waste cleanup projects.

California State Auditor Report 2013-122 11

METHOD

« Reviewed the department’s work plans.
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- Interviewed department staff to identify other actions beyond those in its five-phase plan that it is
taking to increase cost recovery.

Interviewed department staff and reviewed relevant state laws to identify any impediments that might
hinder or adversely affect the department’s ability to effectively recover costs.

We did not identify any other issues that are significant to the department’s effectiveness at cost recovery.

Sources: California State Auditor’s analysis of Joint Legislative Audit Committee audit request number 2013-122, and information and documentation
identified in the table column titled Method.

Data Reliability Assessment

The U.S. Government Accountability Office (GAO), whose
standards we are statutorily required to follow, requires us to

assess the sufficiency and appropriateness of computer-processed
information that we use to support our findings, conclusions, or
recommendations. Table 2 shows the results of this analysis for data
obtained from the department.

Table 2

Methods Used to Assess Data Reliability

INFORMATION SYSTEM

PURPOSE

METHODS AND RESULTS

CONCLUSION

California Department
of Toxic Substances
Control (department)

Cost Recovery Billing
System (billing system)

Data as of March 2014

Department

EnviroStor (project
management
database)

Data used to support
EnviroStor summary
reports between
November 2013 and
May 2014

To determine the amount

of unbilled and billed but
uncollected cleanup costs
(outstanding costs) for projects
in the billing system.

To determine whether the
department is consistently
uploading documents used in
the cost recovery process.

- We performed data-set verification procedures and electronic
testing of key data elements and did not identify any issues.

The department acknowledges the unreliability of the data
contained in its billing system, and has little confidence that
the billing statuses of its outstanding costs are correct.

To test the accuracy of the project management database,
we traced a judgmental selection of 29 transactions to the
supporting documents and found no errors.

We did not perform completeness testing because the
procedures requiring the department staff to upload cost
recovery documents into the project management database
were established in November 2013, and as we discuss

in the Audit Results, there were few projects processed
using the new procedures between November 2013 and
May 2014.

Not sufficiently
reliable for the
purposes of the audit.

We present these data
despite the problems
noted because they
represent the best
available electronic
source of this
information.

Undetermined
reliability for the
purposes of this audit.

continued on next page. ..
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INFORMATION SYSTEM

PURPOSE METHODS AND RESULTS CONCLUSION

Department

Federal and state
statutes of limitations
(statute of limitations)
tracking spreadsheet

Data as of
January 2014

To determine the number of
projects where the department
is unlikely to recover unbilled
and billed but uncollected
costs based on its preliminary
review of statutes of limitations
expiration dates.

Sufficiently reliable
for the purposes of
the audit.

Sources: California State Auditor’s analysis of various documents, interviews, and data obtained from the department.
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Audit Results

The California Department of Toxic Substances Control Is Still
Determining How Much of the $194 Million in Outstanding Cleanup
Costs It Can Recover

Long-standing problems with the California Department of Toxic
Substances Control’s (department) recovery of its costs incurred
under the Carpenter-Presley-Tanner Hazardous Substance Account
Act and Hazardous Waste Control Act have resulted in millions

of dollars in unbilled and billed but uncollected cleanup costs
(outstanding costs) dating back to 1987. Specifically, the department
has acknowledged problems with inadequate procedures,
incomplete documentation, and misclassification of certain sites in
its database. These issues are so pervasive that the department has
not yet determined the exact amount it may be able to recover.

Our review of the department’s spreadsheet for tracking projects

with outstanding costs (tracking spreadsheet) found that, as

of March 2014, it had not evaluated 1,661 projects with almost

$194 million in outstanding costs, of which nearly $142 million was
unbilled and almost $52 million was billed but uncollected.2 The
department incurred these outstanding costs from July 1987 through
December 2013. As shown in Table 3 on the following page, 15 projects
account for more than $31 million, or 60 percent, of the total billed but
uncollected costs. Table 4 on page 15 shows that the 15 projects with
the largest unbilled costs (excluding the Stringfellow hazardous waste
site?) total nearly $90 million, or 63 percent of the unbilled costs.

According to a senior staff counsel, the department is committed
to maximizing recovery of its costs and is implementing a work
plan to do so. However, she acknowledged that even with the
department’s efforts, it will likely not be able to recover all of

its outstanding costs. The department created the work plan to
conduct a comprehensive evaluation of its outstanding costs.
Specifically, the department grouped its outstanding costs into
various categories for evaluation to determine the extent to which
it could collect those costs. As of March 2014 the department’s
tracking spreadsheet showed that 1,661 projects remained to be
evaluated of the more than 2,700 projects the department had
identified for evaluation.

2 The department’s tracking spreadsheet contained 8o duplicate project entries due to instances
where it included a separate record for projects that had both unbilled and billed but uncollected
costs. Some of these duplicate entries crossed over into different project categories. Because we
were unable to determine which duplicate entry to remove in certain instances, we elected to
leave them in both project categories.

3 As described in the Introduction, the State is the sole party responsible for cleanup of the
Stringfellow hazardous waste site, located in Riverside, California. The department does not
include $423 million in costs incurred as of March 2013 for this project in its tracking spreadsheet
because there are no other responsible parties to bill.

August 2014
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Table 3
Top 15 Projects With Billed but Uncollected Costs as of March 2014
BILLED BUT
PROJECT NAME PARTIES LISTED ON INVOICE* UNCOLLECTED cosTsT

1 J &S Chrome/Bell Gardens §7,087,457
2 Frontier Fertilizer 3,398,684
3 Cameo California Metal 2,391,871
4 Caltech Metal Finishing

2,329,317
5 Wickes Forest Industries, Solano 2.256,266
6 Former Lane Metal Finishers 1,960,337
7 Brown & Bryant, Inc - Shafter Facility 1713485
8 Fresno Battery Exchange 1,576,587
9 Peter Pan Cleaners

1,515,725
10 K &L Plating 1,232,796
1 Gardena Sumps 1,223,938
12 Technichem Inc. 1,187,357
13 Talley Brothers 1,180,820
14 Fieldstone Residential Area 1,072,644
15 Renu Plating Co. Inc.

1,066,887

Total $31,194,171

Sources: California Department of Toxic Substances Control’s (department) tracking spreadsheet of unbilled and billed but uncollected costs
(unaudited) from its Cost Recovery Billing System and related invoices.

* The parties displayed in this table are billable parties that have been billed by the department for its response costs and appear on invoices sent by the
department. According to a senior staff counsel, the term billable party is used by the department to broadly identify persons to whom the department
issues an invoice for response costs, including project proponents, potentially responsible parties, and responsible parties. The term project proponent is used
by the department to describe those persons that enter into voluntary agreements with the department. Potentially responsible parties is generally used
to describe persons that fall within the four categories of responsible parties or liable persons under the federal Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) or the State’s Hazardous Substance Account Act, but have not been determined to be liable by a court of law.
Finally, the term responsible party is generally used to describe those persons that have been adjudicated as liable by a court of law. Unless otherwise noted,
for purposes of this report, “responsible parties”includes responsible parties and potentially responsible parties.

T According to our legal counsel, when the department engages in cost recovery, it seeks recovery pursuant to CERCLA. Liability under CERCLA is typically
joint and several, which means that the department may recover all of its incurred costs from any responsible party. Accordingly, the department sends
an invoice to each party for the entire amount of outstanding costs associated with a site. As a result, the parties listed individually in this table may
appear to owe more than they actually do. The department will recover each cost associated with a particular site only once.

 In May 2014 the department designated the site as an orphan, indicating that there are no remaining viable responsible parties.
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Table 4
Top 15 Projects With Unbilled Costs as of March 2014

PROJECT NAME TOTAL UNBILLED COSTS*
BKK Sanitary Landfill $39,049,761
Chemical and Pigment Company 9,550,100
McColl Superfund Site 5,011,353
Charles Caine Company, Inc. 4,567,236
Selma Treating Company 4,491,300
City of Cudahy Park 4,289,008
Whittier Narrows (San Gabriel Valley Superfund Site) 3,536,846
Casmalia Resources 3,269,045
Orchard Supply Company 3,197,393
Alco Pacific 2,733,731
Chicago Musical Group (Former) 2,722,741
Carlson Property 2,322,317
K & D Salvage 1,772,644
Cudahy Residential Area 1,695,489
Central Valley Fertillzer Company, Inc. 1,669,184
Total $89,878,148

Sources: California Department of Toxic Substances Control’s tracking spreadsheet of unbilled and
billed but uncollected costs (unaudited) from its Cost Recovery Billing System for 1987 through
March 10, 2014, and its project management database.

* Costs related to the Stringfellow project have been excluded from this table because the State is the
sole responsible party for cleanup of the site.

The department has made progress in resolving the accuracy of the
information related to projects with outstanding costs and will continue
to improve as the department evaluates the projects and adjusts

costs in its Cost Recovery Billing System (billing system) or initiates
cost recovery efforts in accordance with its work plan procedures.
However, according to a senior staff counsel, the department is
currently evaluating whether to revise its work plan to extend the target
completion dates for some of its evaluative tasks until June 2016, to
correspond with the expiration of the two-year terms of the 14 cost
recovery positions approved in the fiscal year 2014—15 budget.

The Department Is Unlikely to Collect Millions in Outstanding Costs

The department will be unable to recover all of the outstanding costs due
to several factors, such as that the federal and state statutes of limitations
(statute of limitations) for recovering costs on some projects have already
expired. Further, concerns with the accuracy of project billing statuses
require department staff to manually review more than 200 projects.
Until they evaluate these projects, the department will not know how
much it can potentially recover. Other outstanding costs that are unlikely

August 2014
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Although the department is taking
steps to review those projects for
which the statute of limitations

has not yet expired, it may have
already missed the opportunity

to potentially recover millions in
outstanding costs for other projects
on which the statute of limitations
has expired.

to be fully collected and therefore overstate the balance in the billing system
include instances where the department is involved in ongoing litigation

or has negotiated settlements, a party has filed for bankruptcy, or instances
where state agencies are responsible for some of the contamination.

Federal and State Statutes of Limitations May Have Expired on Some Sites,
Making Collection Highly Unlikely

Although the department is taking steps to review those projects for which
the statute of limitations has not yet expired, it may have already missed the
opportunity to potentially recover millions in outstanding costs for other
projects on which the statute of limitations has expired. Under federal law,
an initial action to recover costs from responsible parties must commence
within three years of completing removal activities, or within six years

of beginning the implementation of remedial activities.+ Similarly, state

law requires the initiation of a cost recovery action within three years of

the department certifying the completion of a cleanup activity. According to
a department attorney, for the purposes of recovering costs, the department
can file an action against a responsible party under federal law;, state law,

or upon a provision in a contract. Therefore, she explained, if the statute

of limitations has expired for one, the department may still pursue cost
recovery under the other two if they have not expired.

As part of the department’s work plan to resolve its outstanding costs,
program staff completed statute of limitations worksheets (worksheets)
for certain projects to provide information needed to establish when

the statute of limitations expired or will expire. As of March 2014 the
department’s program staft had completed worksheets for 615 projects.
Specifically, program staff prepared worksheets for projects with

unbilled costs of $5,000 or more, projects with historical costs that the
department is currently billing, and projects that make up 9o percent

of the total uncollected costs. Using these worksheets, program staff
referred some to the department’s office of legal counsel to make a
preliminary determination as to whether the statute of limitations has
expired, while others were referred to the administrative unit for resolution.
The department’s tracking spreadsheet for these worksheets shows

that the office of legal counsel has made preliminary determinations of
whether the statute of limitations has expired for 249 of these project sites.
The preliminary determinations indicate that the statute of limitations

has expired for 76 of the projects, totaling approximately $13.4 million in
cleanup costs.5 According to the work plan, every project with a worksheet

4 According to a senior staff counsel, the term responsible parties is generally used to describe those persons
that have been adjudicated as liable by a court of law. The term potentially responsible parties is generally
used to describe persons that fall within the four categories of responsible parties or liable persons under
the federal Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), or the
State’s Hazardous Substance Account Act, but have not been determined to be liable in a court of law.
Unless otherwise noted, for purposes of this report, responsible parties includes both terms.

5 For another 10 projects, totaling $2.6 million, for which the statutes of limitations may have expired, the
department still may be able to pursue cost recovery under a contract agreement.
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referred to the office of legal counsel for further evaluation will be
evaluated for cost recovery potential. A senior staff counsel stated that
evaluation may include a more detailed statute of limitations analysis.
However, she acknowledged that the department may not be able to
recover costs for projects for which the office of legal counsel’s preliminary
review determined that the statute of limitations has expired.

When we asked the department why it allowed the statute of
limitations to expire for these sites, a senior staff counsel replied that
the department is unable to provide a primary, department-wide
explanation. She indicated that the reasons may vary and could depend
on project-specific circumstances. For example, she explained that the
department may have been unable to identify all responsible parties
prior to the lapse date, or it may have determined that the responsible
party was not financially viable and thus that collection efforts would not
be cost-effective, among other reasons. However, as we discuss later in
this report, the department does not have a centralized mechanism for
tracking and monitoring when the statute of limitations will expire. As a
result, it might have missed, and may continue to miss, opportunities to
collect millions in outstanding costs.

Due to Poor Documentation, the Department Cannot Verify the Billing Status
of Many Projects With Outstanding Costs

Because of concerns regarding the accuracy of the billing statuses, the
department is manually reviewing certain project files to determine

the cost recovery potential and whether documentation is complete or
needs to be supplemented to support the correct status. For example, a
senior staff counsel stated that even though the department performed
a search for a potentially responsible party (responsible party search),
some project files lack documentation supporting the completed search.
A responsible party search is the process of identifying the parties that
may be responsible for investigating and/or remediating contaminated
properties or are liable for the department’s costs in investigating and/or
remediating the contaminated site. As of March 2014 the department’s
tracking spreadsheet included 221 projects totaling $50 million in
outstanding costs that may require verification of responsible party
search designations. As of March 2013 the department had designated
44 of these projects as having no viable responsible party to recover
cleanup costs; these projects are known as orphan sites. However,

a senior staff counsel told us that sufficient documentation did not
always exist to support these designations. For example, one project
with $40,000 in unbilled costs was classified as an orphan in the billing
system even though the documentation in the project files indicated that
a responsible party had been identified. As part of its review to resolve
outstanding costs, the department has reclassified this project in the
billing system. In this case, the project should not have been classified as
an orphan.
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The department’s tracking
spreadsheet included four projects
that referenced settlement
agreements and indicated that
the department had not identified
any other parties to pay for the
remaining costs of $1.4 million.

According to a senior staff counsel, the department believes it
misclassified some projects as orphan sites because it lacked a clear
definition and because staff misunderstood the requirements for
classification as an orphan site. The department’s work plan indicates
that staff will evaluate projects with outstanding costs, such as

those designated as orphan sites. This review is still ongoing, and

the department is currently evaluating whether to extend the target
completion dates for some of its evaluative tasks until June 2016.
However, until it completes the evaluation of projects, the department
will not know how much it can potentially recover.

Some Outstanding Amounts Were Never Reduced in the Billing System After
the Department Entered Into a Settlement Agreement

Because until recently the department had no written procedures to
inform the billing unit about settlement agreements it had reached, the
outstanding amounts remaining after the department received settlement
payments were sometimes never reduced in the billing system. The
department sometimes settles with responsible parties to avoid prolonged
and complicated litigation. According to a senior staff counsel, for projects
with settlement agreements, the department may recover any remaining
outstanding costs from other viable responsible parties, but if no other
viable parties exist, it is unlikely to recover the remaining balance. The
senior staff counsel confirmed that before November 2013 the department
did not have a written procedure directing its office of legal counsel to
send settlement agreements reached to the billing unit so that it could
make adjustments to the billing system based on the settlement amounts.
Thus, the billing unit may not have been aware of such settlements,
resulting in outstanding costs remaining in the billing system that were
never adjusted. For example, the department incurred more than $62,000
in oversight and other administrative costs for one site and in 1992 settled
with the responsible party for $33,000. The remaining $29,000 was
recorded in the billing system as an unbilled cost until April 2013.

The department’s tracking spreadsheet as of March 2014 included

four projects that referenced settlement agreements and indicated that
the department had not identified any other parties to pay for the
remaining costs. The outstanding costs for those four projects totaled
$1.4 million. A senior staff counsel indicated that as of May 2014 the
department was still analyzing these projects to ensure that settlement
funds had been applied to their accounts. Until the department completes
this process, its outstanding costs will continue to be overstated. Later
in this report we discuss the department’s lack of a process for tracking
settlement agreements to ensure that the remaining costs are reduced in
the billing system.
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Outstanding Costs Include Projects Tied Up in Litigation and Bankruptcy,
Whose Recovery Is Uncertain

As shown in Table 5 the department has outstanding costs totaling nearly
$73 million for 61 project sites that involve litigation or bankruptcy.

For these projects, the department will not know how much, if any, of
the costs it could recover until the legal process concludes for each

of the project sites. For example, in March 2014, the California Office of
the Attorney General (attorney general’s office) filed a complaint

against the potentially responsible parties for one project to recover more
than $2 million in costs the department had incurred for cleaning up a
contaminated site. The complaint specifies that the defendants failed to
comply with the department’s enforcement order issued in March 2011
to complete response actions, such as monitoring and remediating
contamination at the site. Until this litigation is resolved, the amount of
outstanding costs that the department is owed for this site is uncertain.

Table 5
California Department of Toxic Substances Control’s Projects With Unbilled and Billed but Uncollected Costs
(Outstanding Costs) as of March 2014

TOTAL BILLED BUT TOTAL PERCENT OF PERCENT OF TOTAL
NUMBER OF TOTAL UNCOLLECTED OUTSTANDING TOTAL NUMBER OUTSTANDING
PROJECT CATEGORY PROJECTS*  U