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The Governor of California
President pro Tempore of the Senate
Speaker of the Assembly

State Capitol

Sacramento, California 95814

Dear Governor and Legislative Leaders:

As requested by the Joint Legislative Audit Committee, the California State Auditor presents this audit report
concerning the Department of Fish and Game’s (Fish and Game) Office of Spill Prevention and Response’s (spill
office) management of the Oil Spill Prevention and Administration Fund (spill fund). The spill office is responsible for
preventing and responding to oil spills and the administrator of the spill office is responsible for administering the spill
fund. The revenue for the spill fund is mostly derived from its per-barrel fees, which are charged to owners or operators
of crude oil and petroleum products received in California, and the fees paid by certain vessels carrying cargo other than
oil, known as nontank vessels. Combined, these fees fund the majority of the spill office’s oil spill prevention activities.

This report concludes that Fish and Game misstated the financial condition of the spill fund appearing in the governor’s
budget for four of the five fiscal years during our audit period from fiscal years 2006—07 through 2010—11. These
misstatements were, in part, a result of Fish and Game’s budget branch not having written procedures directing staff to
reconcile the spill fund’s financial condition to the State Controller’s Office records. Moreover, the analysts in Fish and
Game’s budget branch lacked experience and training regarding the preparation of fund condition statements.

State law requires the administrator to produce a three-year projection of the spill fund’s future revenues and expenses.
Relying at least in part on financial information prepared by the spill office in June 2011, the Legislature recently
approved a temporary increase to the per-barrel fee to cover projected deficits in the spill fund. However, the spill
office’s three-year projection contained inaccuracies because the spill office did not take the steps necessary to verify
the accuracy of the financial information included in the projection. A factor that may have affected the three-year
projection is the method Fish and Game used to calculate the federal government’s share of its indirect administrative
costs, such as those costs associated with accounting, personnel services, and general administration. Fish and Game’s
method for calculating the federal government’s share led to an undercharge of $27.3 million to the Federal Trust Fund
that was incurred by other funds administered by Fish and Game. The federal government has agreed to allow Fish
and Game to recover this amount over the next three fiscal years. As a result, the spill office will need to consider the
reduction in the spill fund’s indirect administrative costs when projecting its fund balance and, if necessary, adjust
the fees accordingly moving forward.

This report also follows up on recommendations issued in our August 2008 report titled Office of Spill Prevention and
Response: It Has Met Many of Its Oversight and Response Duties, but Interaction With Local Government, the Media,
and Volunteers Needs Improvement, Report 2008-102. In that report, we concluded that Fish and Game’s restructuring
of certain spill office positions appeared to have caused friction between the spill office and Fish and Game management.
To help reduce friction, we recommended that the spill office and other Fish and Game units discuss their respective
authority and better define their roles. This report concludes that some of these issues still exist and that they may be
resolved with the development of written policies and procedures. Our 2008 report also raised concerns regarding
certain employees’ salaries being improperly charged to the spill fund; however, we found that Fish and Game has since
resolved these issues by providing guidance to its employees and implementing a new time reporting system.

Respectfully submitted,

ELAINE M. HOWLE, CPA
State Auditor
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Summary

Results in Brief

The Office of Spill Prevention and Response (spill office) of the
Department of Fish and Game (Fish and Game) is responsible

for preventing and responding to oil spills. Following the 2007
Cosco Busan oil spill, the California State Auditor (state auditor)
issued a report in August 2008 titled Office of Spill Prevention and
Response: It Has Met Many of Its Oversight and Response Duties,
but Interaction With Local Government, the Media, and Volunteers
Needs Improvement, Report 2008-102. As discussed in the report,
we concluded that Fish and Game and the spill office could improve
their administration of the Oil Spill Prevention and Administration
Fund (spill fund) and recommended several changes. One was that
the spill office annually assess the reasonableness of the spill fund’s
reserve balance and the per-barrel fee charged to owners of crude
oil and petroleum products received in California. The per-barrel
fee, together with fees paid by certain vessels not designed to

carry oil as cargo, known as nontank vessels, generates most of the
spill fund’s revenues. These revenues fund the majority of the spill
office’s oil spill prevention activities.

In the nearly four years since the issuance of our 2008 report,

Fish and Game and the spill office have implemented most

of our recommendations, but they still have not completely
addressed others. Specifically, Fish and Game and the spill office
have implemented 13 of the recommendations and partially
implemented two. We determined that Fish and Game only
partially implemented our recommendation about the assessment
of the spill fund’s fund balance, in part, because it misstated the
balance appearing in the governor’s budget for four of the five fiscal
years during our five-year audit period, from fiscal years 2006—07
through 2010-11. Generally, these misstatements resulted from

a lack of written procedures in Fish and Game’s budget branch
directing staff to reconcile the spill fund’s financial condition to

the State Controller’s Office’s (state controller) records. The state
controller’s records contain up-to-date accounting information
provided by the departments that use the fund, primarily Fish and
Game, the State Lands Commission (State Lands), and the Board of
Equalization. The omission of these procedures and a clerical error
in one fiscal year caused the ending fund balance to be misstated in
fiscal years 2006—07 through 2009-10.

T A“fund balance”is the amount of money in a fund that is available for appropriation, and in the
governor’s budget, three fund condition statements present the summary of the operations of a
fund for the previous, current, and budget year.

August 2012

Audit Highlights . . .
Our review of the management of the Oil
Spill Prevention and Administration Fund

(spill fund) highlighted the following:

» The Department of Fish and Game

(Fish and Game) has yet to fully implement

two of the 15 recommendations we made
four years ago regarding the assessment
of the spill fund’s fund balance and

the friction between the Office of Spill
Prevention and Response (spill office) and
Fish and Game.

» The spill fund’s balance appearing in the
governor’s budget was misstated for
four of the five fiscal years during our
five-year audit period.

» The Legislature recently approved an
increase to the per-barrel fee to cover
projected deficits in the spill fund.
However, the spill office developed these
projections using fund balances that were
not as accurate as they could have been.

» At least as far back as fiscal year 2006-07,

Fish and Game undercharged the federal
government for its share of Fish and
Game’s indirect administrative costs by
using budgeted expenditures instead of
actual expenditures.

» The Oil Spill Technical Advisory
Committee believes that Fish and Game’s
interpretation of state law has affected

the administrator’s authority to effectively

perform certain statutory responsibilities.
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Although Fish and Game’s budget branch accurately reported the
fund balance as of June 30, 2011, it did not update its procedures to
include this reconciliation step until April 2012, after we brought
this issue to the attention of a budget branch supervisor. Moreover,
the analysts within Fish and Game’s budget branch lacked both
experience in preparing fund condition statements and relevant
training. The deputy director of the administration division
acknowledged that staffing the budget branch with experienced
staff has been difficult. As a result of these issues, the accuracy of
the fund balances of other funds Fish and Game administers may be
similarly affected.

Relying at least in part on financial information provided by the
spill office, prepared in June 2011, the Legislature recently approved
an increase to the per-barrel fee to cover projected deficits in the
spill fund. The spill office administrator is required each year to
produce a three-year projection of the spill fund’s revenues and
expenditures. However, the spill office developed its three-year
projection using fund balances that were not as accurate as they
could have been. The former acting administrator of the spill office
(former administrator) explained that he used financial data that
his office gathered independently, believing he could not rely solely
on the financial information maintained by Fish and Game’s budget
branch. Although his lack of confidence in the budget branch’s
financial data may have been warranted, the spill office also lacked
written procedures directing staff on how to prepare the three-year
projection. Consequently, the three-year projection contained
inaccurate financial information. Ultimately, however, due in part
to clerical errors, this financial data closely reflected the spill fund’s
actual condition based on the state controller’s records. We believe
it is critical that the spill office take steps to ensure that financial
information included in its three-year projection is accurate.

Possibly affecting the former administrator’s ability to accurately
project the revenues, expenditures, and resulting fund balance
used as the basis for the three-year projection was the method
Fish and Game used to calculate the federal government’s share
of indirect administrative costs. Typically, indirect administrative
costs include the expenditures that benefit multiple programs

or units within a department, such as the costs associated with
accounting, personnel services, general administration, and
facilities maintenance. At least as far back as fiscal year 2006—07
and continuing through fiscal year 2010-11, Fish and Game
undercharged the Federal Trust Fund (federal fund) for the federal
government’s share of these costs because it used budgeted
expenditures, as reported in the governor’s budget, instead

of actual expenditures, as the basis for determining its fixed
indirect cost rate. Because it used budgeted expenditures for
estimating its costs during those years, other funds administered
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by Fish and Game, including the spill fund, paid the indirect costs
that should have been charged to the federal fund. Ultimately,

this situation may have reduced the balance of those other funds.
According to Fish and Game, the federal government has agreed
to allow Fish and Game to increase its fixed indirect cost rates over
three years beginning in fiscal year 2011—12 to compensate for the
$27.3 million that was undercharged. Because the spill fund will
benefit from the federal fund absorbing a greater share of the indirect
administrative costs through fiscal year 2013—14, the spill office will
need to consider the reduction in these costs when projecting its
fund balance moving forward.

In our 2008 report, we also concluded that Fish and Game’s
restructuring of certain spill office positions appeared to have
caused friction between the spill office and Fish and Game
management. We recommended that the spill office and other

Fish and Game units discuss their individual authority and better
define their roles in managing spill prevention staff, consistent
with the administrator’s statutory responsibilities and other needs
of Fish and Game. However, the Oil Spill Technical Advisory
Committee (committee), which, among other things, provides
public input and independent judgment on the actions of the spill
office’s administrator, asserted that issues still exist between Fish
and Game and the spill office. Specifically, the committee believes
that Fish and Game has interpreted certain changes made to state
law in 2002 in such a way as to affect the legal authority of the
administrator to effectively perform the statutory responsibilities
granted under the Lempert-Keene-Seastrand Oil Spill Prevention
and Response Act (act). This act emphasizes prevention of marine
oil spills through improved safety measures and stronger inspection
and enforcement efforts. As a result of this statutory interpretation,
the committee asserts that the spill office has encountered issues
with other Fish and Game divisions, such as the law enforcement
division (enforcement). For example, the committee’s 2009—2010
Biennial Report by the Oil Spill Technical Advisory Commiittee to
the Governor and the Legislature, published in June 2011, noted
that it learned about decisions made by enforcement to remove or
replace key staff during the response to oil spills without the advice
or consent of the administrator. In particular, during our interviews,
committee members explained that this situation occurred during
the response to the October 2009 Dubai Star oil spill, which
released 400 gallons of oil into the San Francisco Bay. Although
the former administrator and the chief of enforcement had agreed
to work together in the future to approve such decisions, written
policies and procedures would be in the best interest of all entities,
ensuring that such collaboration occurs consistently in the future.

August 2012
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Our 2008 audit report also raised concerns about certain employee
salaries being improperly charged to the spill fund. Specifically,

the report described instances in which some Fish and Game
employees inappropriately charged the spill fund for activities not
related to spill prevention. The report raised further concerns that
spill prevention wardens recorded insufficient details to justify
their charges to the spill fund. Since our 2008 report, we found that
Fish and Game has resolved these issues by providing guidance

to its employees and implementing a new time-reporting system.
However, during our review of selected labor distribution reports
for State Lands’ employees, who perform various activities,
including conducting inspections of marine facilities, we found
that an employee charged an unallowed activity to the spill fund.

In particular, this employee charged the spill fund for several hours
of meetings related to holiday planning because State Lands

lacks sufficient controls to ensure that only allowable spill-related
activities are charged to the spill fund.

Recommendations

To prepare and report accurate fund condition statements for
inclusion in the governor’s budget each year, Fish and Game should
do the following:

+ Ensure that staft in its budget branch follow written procedures
to develop fund condition statements.

+ Train both new and existing staff on how to prepare fund
condition statements for inclusion in the governor’s budget.

To ensure that three-year projections of the spill fund’s revenues,
expenditures, and fund balances, all of which are used to determine
fee rates, are based on accurate financial information, the spill office
should, at a minimum, do the following:

+ Develop written procedures directing staff on how to prepare the
three-year projection, including steps to verify the accuracy of
the financial information in the projection.

+ Consider the reduction in the spill fund’s costs, as a result of the
recovery of indirect administrative costs, when projecting its
fund balance moving forward.

To prevent under- or over-recovery of federal funds, Fish and Game
should regularly reassess whether using budgeted expenditures or
actual expenditures will produce the most accurate results.
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To eliminate confusion about the authority of the spill office
and its relationship with Fish and Game, the Legislature should
consider amending state law to clarify its intent regarding the
administrator’s authority.

To ensure that the spill office continues to work consistently with
enforcement to resolve issues on the use of staff, the spill office
should develop written policies and procedures with Fish and
Game enforcement.

To comply with state law, State Lands should develop time sheet
review procedures to ensure that its employees charge the spill
fund only for oil spill prevention activities and that those charges
are accurate.

Agency Comments
Fish and Game and State Lands agree with the audit report’s

recommendations and outlined steps they have already taken, or
plan to take, to implement them.
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Introduction

Background

Following two significant oil spills affecting California’s coast,

the Legislature enacted the Lempert-Keene-Seastrand Oil Spill
Prevention and Response Act (act) in 1990. In enacting the law, the
Legislature declared among other things that emphasis should be put
on preventing marine oil spills through improved safety measures
and stronger inspection and enforcement efforts. The main source

of funding for these spill-prevention activities is a per-barrel fee
established by the act, which is charged to those who own crude

oil and petroleum products at the time the products are received at
California marine terminals. Additionally, the legislation declared the
State’s need for enhanced response efforts through improved control
and cleanup technology, improved response management, and
coordination with federal agencies. The act also led to the creation

of the Office of Spill Prevention and Response (spill office) in 1991
within the Department of Fish and Game (Fish and Game).

As part of Fish and Game, the spill office is able to use the
department’s resources to carry out the provisions of the act. For
example, the spill office relies on wardens within Fish and Game’s
law enforcement division to conduct spill investigations and enforce
criminal statutes contained in the act. The spill office asserts that its
mission is to “provide the best achievable protection of California’s
natural resources by preventing, preparing for, and responding to
spills of oil and other deleterious materials, and through restoring
and enhancing affected resources.” The act specifies that the
per-barrel fee must be used for a variety of preventive measures,
including implementing oil spill prevention programs, researching
prevention and control technology, carrying out studies that may
lead to improved oil spill prevention and response, and financing

environmental and economic studies relating to the effects of oil spills.

The administrator of the spill office, who is appointed by the
governor, is responsible for implementing the State’s oil spill
prevention and response activities. When an oil spill occurs within
California waters, the administrator represents the State in any
coordinated response efforts with the federal government. The
administrator is required by law to ensure that he or she has available
for support, personnel who are fully trained to adequately respond to
an oil spill. The act gives the administrator the authority, consistent
with state civil service law, to hire and fire employees as necessary to
fulfill the spill office’s responsibilities.

The act also assigns certain oil spill prevention responsibilities to the
State Lands Commission (State Lands), including inspecting and
monitoring the State’s marine facilities. State Lands’ marine facilities

California State Auditor Report 2011-123
August 2012
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division is responsible for carrying out these activities. According

to information obtained from State Lands’ Web site, inspectors
monitor activities and enforce regulations at marine oil terminals
daily. These inspections include observing and assessing oil transfers
to and from oil tankers and barges, with an emphasis on preventing
pollution. Personnel from the marine facilities division also conduct
comprehensive annual inspections at each marine oil terminal,
making structural and marine oil pipeline assessments and reviewing
operational procedures and training.

To provide public input and independent judgment of the actions of the
administrator and the State Interagency Oil Spill Committee, the act
also formed an QOil Spill Technical Advisory Committee (committee).
The committee consists of 10 members, six of whom are appointed

by the governor, two by the speaker of the Assembly, and two by the
Senate Rules Committee. Committee members include representatives
of the public as well as people with knowledge of marine transportation,
environmental protection and the study of ecosystems, and oil spill
response and prevention programs. The committee is required to

meet at least twice a year and to provide recommendations to the
administrator, State Lands, and other governmental entities on

certain provisions of the act, including the promulgation of all rules,
regulations, guidelines, and policies.

The Oil Spill Prevention and Administration Fund

The main source of funding for the spill office’s operations is the

Oil Spill Prevention and Administration Fund (spill fund), which is
administered by the spill office’s administrator in accordance with
state law. Appendix A presents the spill fund’s revenues, which
come from primarily two sources: a per-barrel fee on crude oil and
petroleum products received in California and a nontank vessel

fee collected from certain vessels. This appendix also details the
spill fund’s expenditures, authorized for readiness, prevention, and
administrative support activities. The spill fund cannot be used to pay
for response activities related to actual oil spills—the State’s Oil Spill
Response Trust Fund (trust fund) is used for spill response costs the
State incurs. We did not examine the trust fund because it was not
within the scope of this audit request.

Appendix A also shows that Fish and Game and State Lands accounted
for nearly all the expenditures from the spill fund during our audit
period, from fiscal years 2006—07 through 2010—11, with the remaining
expenditures made by various state and local government entities,
including the State Controller’s Office and the Office of Environmental
Health Hazard Assessment. During this same period, the spill fund’s
revenues ranged from a low of $26.8 million in fiscal year 2006—07
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to a high of $34.9 million in fiscal year 2007-08, while expenditures
ranged from a low of $32 million in fiscal year 2006—07 to a high of
$36.3 million in fiscal year 2007—08.

Figure 1 on the following page displays how the spill fund’s revenues
are collected and for what purposes various state and local
government entities expend money from the spill fund. The Board of
Equalization collects the per-barrel fee. The administrator determines
the amount per barrel, up to a maximum amount permitted by the
act, sufficient to carry out the oil spill prevention activities defined
in the act while permitting a reasonable reserve. If the administrator
determines that the per-barrel fee should be set above the statutory
maximum, then state law must be amended. The spill office charged
the maximum per-barrel fee of 5 cents from January 20, 2003, until
January 1, 2012, at which time legislation approved by the Legislature
and signed by the governor took effect and temporarily raised the
statutory maximum. The former acting administrator of the spill
office (former administrator) prepared a three-year projection in
June 2011 indicating projected deficits in the spill fund’s ending fund
balance of roughly $9 million for fiscal year 2012—13 and $17 million
for fiscal year 2013—14. Relying at least in part on that financial
information, the Legislature approved a temporary increase to the
statutory maximum of no more than 6.5 cents per barrel. The fee
increase is effective until January 1, 2015, when the fee will revert to
5 cents per barrel.

At the same time that the per-barrel fee increased, the spill

office increased the fee it charges for nontank vessels—vessels
weighing 300 gross tons or more that carry oil, but not as cargo.

Fish and Game collects this fee for each nontank vessel with each
application for a certificate of financial responsibility. Certificates

of financial responsibility signify that a vessel operator has

adequate financial resources to pay for the cleanup and damage costs
that would arise from an oil spill. The amount of the fee depends

on the nontank vessel’s carrying capacity: larger carrying capacities
result in larger fees. During fiscal years 2006—07 through 2010-11,
the spill office charged nontank vessel fees ranging from $500 to
$2,500, and it increased the fee effective January 1, 2012, to a range of
$650 to $3,250 per vessel. Because the nontank vessel fee ranges are
established in regulation, the spill office consults with the committee
when requesting an increase to the nontank vessel fees. In signing the
legislation that authorized the per-barrel fee increase in October 2011,
the governor directed the spill office to increase the nontank vessel fee
and reduce program expenditures to address the structural imbalance
of the spill fund. In response and wanting to implement both the
per-barrel and nontank vessel fees by January 1, 2012, the spill office
requested an emergency rulemaking action to amend regulations
pertaining to the nontank vessel fee. The Office of Administrative Law
endorsed and approved this requested action in November 2011.

August 2012
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Figure 1

Summary of Oil Spill Prevention and Administration Fund Revenue Collection and Usage, as of January 1, 2012

Owners of
Crude Oil or
Petroleum
Products

Nontank
Vessel Owners
or Operators

The Department of Fish and Game 479
(Fish and Game) collects a fee of
between $650 and $3,250 from
nontank vessel owners or operators
with each application for a certificate
of financial responsibility and deposits
the fee revenue into the QOil Spill
Prevention and Administration Fund
(spill fund). Certificates of financial
responsibility signify that a vessel
owner or operator has adequate
financial resources to pay for the
cleanup and damage costs that would
arise from a marine oil spill.

The Board of Equalization collects
revenues that come from a fee of
6.5 cents per barrel imposed on
owners of crude oil or petroleum
products when received at
California marine terminals.

Board of
Equalization

Per-barrel fee revenue is deposited
into the spill fund.

Department of Fish and Game

Administration Division Office of Spill Prevention and Response Law Enforcement Division
Provides various services, including The administrator of the spill office is identified by state Wardens have the authority to
accounting, budgeting, and law as the administrator of the fund. The spill office's enforce the criminal statutes of the
information technology services for mission is to provide the best achievable protection by Lempert-Keene-Seastrand Oil Spill
the Office of Spill Prevention and preventing, preparing for, and responding to spills, and Prevention and Response Act.
Response (spill office). through restoring and enhancing affected resources.

Less than 1 percent of the spill fund’s
expenditures during our audit period were
made by the state entities listed below.

The administrator awards grants to certain local government
entities to, in part, provide oil spill response equipment.

The State Lands Commission (State Lands) accounted
for approximately 30 percent of the spill fund’s total
expenditures during our audit period.

Local Government Entities State Lands Commission Other State Entities
Includes any local public agency Administrative Services State Controller’s Office
or tribe in the State, including cities, Provides accounting and budgeting services for (state controller)
counties, tribal nations, fire Fish and Game.
departments, port districts, public Office of Environmental
utility districts, and emergency Marine Facilities Division Health Hazard Assessment

management departments. Performs various activities, including conducting

o - inspections of marine terminal operations. Department of
None of these individual entities Human Resources

accounted for more than 1 percent Mineral Resources Management Division o

of the spill fund's expenditures . R . . Board of Equalization
. . . Performs various activities, including conducting

during our audit period.

inspections of facilities and equipment to ensure safe

and environmentally friendly operations. Department of Finance

Sources: California Government Code, Section 8670; financial records obtained from the state controller; and various documents obtained from

Fish and Game, the spill office, and State Lands.
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Additional Responsibilities Were Assigned to the Spill Office After the
Cosco Busan Qil Spill

In November 2007 the Cosco Busan, an outbound container ship,
struck a support on the San Francisco-Oakland Bay Bridge in heavy
fog, breaching two fuel tanks and releasing about 53,600 gallons

of oil into the bay. The Legislature subsequently passed and the
governor signed legislation that, among other things, expanded

the scope of responsibilities for the spill office. According to the
former administrator, the legislation did not include additional
funding sources or resources to cover these new responsibilities,
summarized in Table 1. Although the spill office did not seek

to increase the per-barrel fee to address the 2008 legislation, it

did submit three budget change proposals requesting additional
spending authority from the spill fund for local assistance grants
and new positions. The spill office’s scientific branch chief asserted
that the Department of Finance (Finance) approved the spill office’s
request for local assistance grants; however, Finance denied the spill
office’s budget change proposals requesting additional positions to
implement the new responsibilities.

Concerns About the Administration of the Spill Fund

As state law required, Finance published a special review report in
January 2005 titled Report on the Department of Fish and Game
Office of Spill Prevention and Response, Review of Fiscal and Program
Activities. The scope of work included reviewing the financial basis
and programmatic effectiveness of the spill office’s prevention,
response, and preparedness program. The report noted operational
inefficiencies within both Fish and Game and the spill office,
including a lack of clear delineation of the reporting structure and
authority of the spill office administrator in relation to Fish and Game
staff and operations. Finance also reported that the method Fish

and Game used for distributing indirect costs was undocumented.
Specifically, in its 1995 spill office program review, Finance reported
perceived inequities in Fish and Game’s distributed administration
funding, causing the spill office to pay a higher percentage of its
revenues for distributed administrative costs than any other Fish and
Game fund. Finance noted that even though the 1995 program review
described Fish and Game’s plan to remedy the perceived inequities,
as of 2004 Fish and Game had not initiated its plan. It further noted
that Fish and Game had continued to charge unsupported distributed
administrative costs to the spill fund. Although Fish and Game
appears t